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F THE STANDING COMM W AND JUSTICE ON THE NATIONAL
ACCOUNTABILITY (SECOND AMENDM Bl 021 ( _ . _No. XXIil of 2021)

I, Chairman of the Standing Committee on Law and Justice, have the honour to

present this report on the Bill further to amend the National Accountability Ordinance.

1999, [The National Accountability (Second Amendment) Bill 2021] (.- ... - No. XXIIl

of 2021) referred to the Committee on 08 November, 2021.

2. The Committee comprises the following:-
1. Mr. Riaz Fatyana Chairman
2. Mr, Atta Ullah Member
3. Mr. Lal Chand Member
4. Mr. Muhammad Farooq Azam Malik Member
5. Ms. Kishwer Zehra Member
6. Ms. Maleeka Ali Bokhari Member
7. Mr. Mehboob Shah Member
8. Malik Muhammad Ehsan Ullah Tiwana Member
9. Malik Umar Aslam Khan Member
10. Mr. Junaid Akbar Member
11. Ms. Shunila Ruth Member
12. Mr. Mohsin Nawaz Ranjha Member
13. Rana Sana Ullah Khan Member
14. Ch. Mehmood Bashir Virk Member
15. Mr. Usman lbrahim Member
16. Khawaja Saad Rafique Member
17. Mr.Qadir Khan Mandokhail Member
18. Syed Naveed Qamar Member
19. Dr. Nafisa Shah Member
20. Ms. Aliya Kamran Member
21. Barrister Dr. Muhammad Farogh Naseem Ex-officio Member

Minister for Law and Justice
3. The Committee considered the Bill as introduced in the National Assembly placed
at (Annex-A), in its meetings held on 24" November, 2021, 26™ January, 2022 and 17t
February, 2022. The committee recommended with Majority that the Bill placed at
(Annex-B), may be passed by the Assembly.

4. Dissent note of Rana Sana Ullah Khan, Ch. Mehmood Bashir Virk, Mr. Usman
Ibraheem, Khawaja Saad Rafique, Mr. Mohsin Nawaz Ranjha, Mr. Qadir Khan
Mandokhail, Ms. Nafeesa Shah, Syed Naveed Qamar and Ms. Aliya Kamran, MNAs is
placed at (Annex-C).

Sd/- Sd/-
TAHIR HUSSAIN (RIAZ FATYANA)
Secreta - Chairman
Islamabad, thl}ﬂLFebruag, 2022



AS INTRODUCED IN THE NATIONAL ASSEMBLY

[Published in the Gazette of Pakistan, Extraordinary, Part-1,
dated the 7'" October, 2021]

ORDINANCE.N'O. XXl oF 2021
AN
OED!NAN CE
further to amend the National Accountability Ordinance, 1999

WHEREAS it is expedient further to amend the National
Accountability Ordinance, 1999 (XVIIl of 1999), for the
purposes hereinafter appearing;

ANNEX- A’
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'AND WHEREAS the Senate and the National Assembly are not in session
and the President of the Islamic Republic of Pakistan is satisfied that circumstances

oxistwhlchmnderltnececwywtakennmedmacuon,

Now mEREPORE, in exercise ofthe powers conferred by clause (l) of

A&.cle 89 of the Constitution of the Islamic Reptiblic of Pakistan, the President of
the Islamic Republic of Pakistan is pleascd to make and promulgatc the fol!owmg :

Ordinance:—
1. Shorttitle an?l commencement.—( 1) This Ordinance may be called
the National Accounubility (Second Amendment) Ordinance, 2021.

' (2) It shall come into. force at onoc

2, Amoldment of section 4, Ordinance XVIII 1999.— In the

National Accountability Ordinance, 1 999 (X VI of 1999), hereinafter referred to as
“the Ordinance”, for section 4, the following shall be substituted, namely:— -

“4, Application.—(1) This Ordmanoe extends to the whole of Pakistar,
and shall apply to all persons, including those persons who are or have

.. —been-in—the serviceof Pakistan; except-persons-and transactions— - -

specified in sub-section (2)

2) ﬂnmmnsofﬂm&dinmwuhallnotbcapphablebﬂnefolbwm
personsortrmmtlons, namely:—

(a) all matters pertaining to Federal, Provincial or Local wumon,
other levies or imposts, including reﬁmds, or loss of exchequer

pertaining to taxation;

(b) decisions of Federal or Provincial Cabinet, their Committees or
Sub-Committees, Council of Common Interests (CC1), National
Economic Council (NEC), National Finance Commission (NFC),”
~ Executive Committee of the National Economic Council
(ECNEC), Central Dcvelopment Working Party (CDWP),
. Provincial Development Working Party (PDWP), Departmental
' ' Developmerit Working Party (DDWP); and the State Bank of

Pakistan;

(¢) anypersonorentxtywho or transaction in relation thereto, which
are not directly or mdlrectly connected with the holder of a public

office;
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(d) procedural lapses in any public or governmental work, project or
scheme, unless it is shown that a holder of public office or any
other person has been confesred or has received any monetary
or other material benefit from that particular public or
governmental work, whether directly or indirectly on account of
such procedural lapses, which the said recipient was otherwise
not entitled to receive; : v :

(¢) an advice, report or opinion rendered or given by a public office
holder or any other person in the course of his duty, unless there
is sufficient evidence to show that the holder of public office or
any other person received or gained any monetary or other
material benefit, from that advice, report or opinion, whether
directly or indirectly, which the said recipient was otherwise not
entitled to receive, ‘

(3) Upon the National Accountability (Second Amendment) Ordinance,

2021 coming into force, all pending inquiries, investigations, trials or
proceedings under this Ordinance, relating to persons or transactions
mentioned in sub-section (2), shall stand transferred to the concerned

e e yivoRTEs; departents ahd COURS Gnder the Fespective 1aws, asthe

case may be.”

I

3. Amendment of section S, Ordilianq:e XVIII of 1999.— In the
Ordinance, in section 5:— - .
(i) clause (c) shall be substituted, namely:—

w A sset” inchudes all kinds of property owned, controlied by or belonging
to an accused, whether directly or indirectly, or held as benami in the
name of his spouse, relatives, associate, or any other person, whether
within or outside Pakistan, which he cannot reasonably and lawfully
account for;” '

(ii) clause (g) shall be substituted, namely:—
““Court” means Accountability Court established under section 5A of
the Ordinance;” and '

i) clause (h) shall be substituted, namely:—

““Judge” means a Judge appointed or deemed to have been appointed
under section 5A of this Ordinanc_e;”
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inclause (p) after the word “all” the won:ls “kmds of shall be insertad.”

Snlmituﬂon of section 5A, Ordilnee XVIII of 1999.— In the

Ordinance, for section 5A, the following shall be substituted, namely:—

- “SA.

(b)

(c)

CY

(e)

0]

Establishmeént of Accountability Courts.— (a) The Presiden, in-

consultation with the Chief Justice of the Pakistan, shall establis1 as
many Accountability Courts through out the country, as he may dcem
neoewlry to try offences under this Ordinance. ,

'[‘heP:wdentﬂnll appoint any personnsnludgeoftlwAccqmnbility [

: (i) who isaserving Dlstmtand SesslonsJudgeorAddmmul Disrict

and Sessions Judge, after consultation with the Chief Justice of
the concerned H‘gh Court; or

(ii) wbohashworhasacwdasalulgeoflﬂlghCourtornsa
retired District Judge or a retired Additional District and Sessions

Judgeoramvmgormzmdludgeofa SpeclalCoun,notbcmg_. _

" more than sixty eight years of age at the time of appointient,
after consultation with the Chief Justice of Pakistan.

A Judge of the Accountability Court shall be appointed fora pmo:l of
threeyaarsonsuchpayandallowancesasﬂmtofs]udgeofahgh

Court.

A Judge of the Accov.mtablllty Court shall only be removable by the
President, in consultation with the Chief Justice of the concemned Eiigh
Court, before the expiry of his tenure, if he is guilty of misconduct or is

incapable of properly performing the duties of his office I:y reason of
physical or mental mcapocnty

Disciplinary proceedings against a Judge of the Accountability Court ,
shall be conducted in the same manner and under the same legal '

provisions and rules as prescribed for a District and Sessions Judge. [

During bns. tenure 2 Judge of the Accountabilify Court ﬂ:ay be
transferred to another Accountability Court within the same Province,
by the President, in consulmsonw:ﬂlﬂwcmeﬂusuceoﬂlwconwmd

High Court.

Where more than one Court has been established at a place, the Chief
Justice of the concerned High Court shall desigoate a Judge of any
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) “_(b)' Ch‘aiqpéu_l_, National Accountability Bureau:

. e S
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such Court to be an Administrative Judge and a case triable under this
Ordinance shall be filed before the Court of the Administrative Judge
who may either try the case himself or, assign it for trial by any other

Court established at that place at any time prior to the framing of the

charge.

In respect'ofa case assigned to a Court under sub-section (g), all

orders made or proceedings taken before the assignment shall be

' 'deemed_tohavebecnmadeértaktmbyﬂleCourtto.whichthecase.

Any Coutt established or a Judge appointed therein, prior to the coming
into force of the National Accountability (Second Amendment)
Ordinance, 2021, shall be deemed to be a Court or a Judge under this
section.” : : _

Amendment of section 6, Ordint-ce XVIII of 1999.— In the

Ordinance, sub-section (b) of section 6 shall be substituted by the following:—

e A “iseemiee o ——— — o

“0) Thcre shall be a Chairman, National Accountability Bureau to

be appointed by the President in consultation with the Leader of
the House and the Leader of the Opposition in the National
Assembly. N - ’ . |

(ii) If there is no consensus on the name of the Chairman, the

. names(s) proposed by the Leader of the House and the Leader

of the Opposition shall be forwarded by the President to a

-Parliamentary Committee appointed under clause (iii), which may
confirm any one name for appointment as Chairman.

Gii) The Parliamentary Committee under clause (ii) shall be
constituted by the Speaker, National Assembly, comprising fifty

~ percent members from the Treasury benches and fifty percent

- from the Opposition benches, based on their strength in Maijlis-
e-Shoora (Parliament), to be nominated by. the respective
Parliamentary Leaders. - ' -

(iv) Thetotal strength of the Parliamentary Committee shall be twelve
- members out of which one third shall be from the Senate. If the .

National Assembly is dissolved at the material time, all the
members of the Commntweshall be from the Senate.

P L

‘e 1w taemt s
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(v) The Chairman shall hold office for a period of four years on

(vi)

such terms and conditions as may be determined by the President

and shall not be removed from office except on grounds provided
for the removal of a Judge of Supreme Court in the manner and
by the forum provided under Article 209 of the Constitution of

Pakistan:

Provided that on expiry of the period of four years, the
incumbent Chairman may be appointed for another period of
four years by the President in the same manner as provided for
appointment in clauses (i) and (ii) of sub-section (b):

Provided further that till the assumption of charge by the
Chairman appointed under this section, the outgoing Chairman
shall continue to act, exercise authority and perform functions as
the Chairman and shall have all powers vested in the Chairman
under the Ordinance. .

The Chairman may, in writing under his hand, addressed to the
President, resign his office.”

RPN ¥ .

— i e S

6. Amendment of section 8 Ordinance, XVIII of 1999.— In the

Ordinance, in section 8:—

(1) i sub-section (a), clause (ii) shall be substituted, namely:— .

(2)

7

“Subject to the provisions of the Ordinance, the Prosecutor General
and Special Prosecutors shall render independent advice to the
Chairman and shall ensure fair, consistent, uniform, non-discriminatory
and expeditious prosccution of cases and in doing so shall protect and
accord all Jawful rights and interests of the accused persons.”

After sub-section (d), the following shall be inserted, namely:—

“(e) Chairman, NAB shall provide Investigation Report to the
Prosecutor General and seek concurrence of the Prosecutor General
for commencement or continuation of prosecution.”

_ Amendment of section 9, Ordinance XVII¥ 1999.— In the
Ordinance, in section 9, sub-section (b) shall be substituted as follows:—

“All offences under the Ordinance shall be non-bailable and
notwithstanding the provisions of sections 439, 491, 496, 497, 498,
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498 (a)and 561A of the Code, no Court other than the Court under the*

Ordinance, shall have the power or the jurisdiction to grant bail to 6r
otherwise release an accused person in a case triable by an

Accountability Court:

" Provided where an accused person is released on bail, the amount
of surety shall be fixed having regard to the gravity of the charge
‘against such person and where the charge specifies any amount in
_respect of which the offence is alleged to have been committed, the
surety amount shall not be less than the said amount.”™

| 5.  Amendment of section 15, Ordinance XVIII of 1999.— In the
4 said Ordinance, in the proviso to sub-section (a) of section 15, the expression
“sub—sect‘ion(b)”shallbemnittedandshallalw'aysbedoemodtohavebeenso

omitted.
9. Substitution of section 16, Ordinance XVII of 1999.— In the
said Ordinance, for section 16, the following shall be substituted, namely:— .

%16, Case management and trial of offences.—(a) Notwithstanding

S e anything contained-in any-other iaw forthe-time being in force; am

accused, shall be prosecuted for an offence under this Ordinance in
. ) dteComtaﬁblishedundenhOrdimmeanddieuushallbehwd
- day to day and shall be disposed of within six montbs.

(b) Notwithstanding anything contained under this Ordinance, the Chairman
NAB in consultation with the Prosecutor General, having regard to
the facts and circumstances of the case, may file a Reference before
.any Court established anywhere in Pakistan under this Ordinance and
such Court shall have exclusive jurisdiction to try the case.

(c) Whenevera Reference under this Ordinance is filed before the Court
acopyofthemeslmllbcsenttodw.ocusedandaksfemnoeﬁled
mmeCounshallbeaoqompmiedbyawﬁﬁcmmrhqteﬁect '

(d) .The Courtshall prescribe the case management schedule, as soon as
practicable, but preferably not later than seven working days from the
date when the Court takes cognizance of the trial. -

(¢) In trials before the Court, save as expressly provided otherwise, the
evidence of all witnesses and the accused, including examination-

in-chief, cross-examination and re-examination, or any other statement

under the Code, shall be recorded through electronic audio-video means,
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. or any other modem device, whereafter the recording shall be
transcribed verbatim in the same language in which the evidence has
- been uttered. : , .

Explanation:—

(i) Itisclarified that, for the purposes of this section, the Presiding
Officer of the Court may not himself dictate or write dowr. the
evidence, but may correct any violation of the Qanun-e-Shahadat
Order, 1984 (P.O No. X of 1984) during the recording of the
evidence.

L

(i) The Court shall record any remark as is material regarding
demeanour of the witness, and shall aiso note the objections raised
during the proceedings. .

- 'ﬂwumsuiptdm!lbempamduxpgditiouslymdnothtaﬂxmtwwty
four hours, whereafter the transcript, along with the audio-video
recording, shall be given to the witness, who after having been read
over the transcript, shall affix his signatures or thumb impression on :
. T Dregiding-Of h 3 necrint-whieh->-- - .
transcript and

A A4 1) i o tUL L] - - ‘4 LT L ‘

shall be prima facie evidence of comrectness of the
shall be made part of the record. .

(8) In case the witness, the accused or anyone else, dispute the contents
of the transcript, the Court may resolve such dispute after consu [ting
the electronic audio-video recording. )

(h) Inan appropriate case concerning documentary evidence, the Court :
in its discretion, may direct the witness to produce a written witness '
statement, duly sworn and signed by the witness; for the whole or part
of his testimony, treating such written witness statement to be: the
examination-in-chief, which shall then be subject to cross-examination,

_ and re-examination if required.

(i) For the purposes of sub-section (h), the witness shall testify under
oath administered by the Court, verifying and affirming the con’ents
- of his written witness statement to be true and correct to the best of

his knowledge and belief. -

(i} In case the witness in his cvidénce, utters any word other then i
English or Urdu, in addition to transcribing such utterance either inthe’
Urdu or English script verbatim, a translation of such utterance shall
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also be transcribed in English or Urdu, as deemed convenient by the
Presiding Officer of the Court, either on his own or through t
assistance of anyone else, including a translator. -

In case it is not practicable or feasible for a witness to attend the
Court in person, his evidence may be recorded through video-link or
any other modem device, in which case the Court may dispense the
requirements of section 353 of the Code. :

For the purposes of sub-section (k), if the evidence is recorded through
video-link, the following protocols shall be observed:— .

®

(i)

“The video conferencing shall be held at the place approved by
. the Court.

If the witness is in Pakistan, 8 Commission shall be issued to the
Magistrate of the first class under section 503 or 506 of the
Code to facilitate and supervise the process as hereinafter
mentioned, which shall apply mutatis mutandis to this clause.

If the witness resides in any country with which Pakistan has

- (i)

- (i)

)

reciprocal arrangements, a Commission as aforesaid shall be
issued to such Court or Judge having authority in this behalf as
may have been specified in terms of sub-section (2-B) of section
503 of this Code. However, where no such arrangements exist,

the statement of the witness must be recorded in the Pakistan
Embassy or High Commission or Consulate or, if the Court
permits, in aNotary’s office in the presence of an officer of that

- Embassy or High Commission or Consulate or the Notary, as the

case may be.

The judge, magistrate, officer of the Pakistan Embassy or High
_ Commission, Consulate or Notary, as the case may be, must

ensure that the witness is alone at the time of video conference
and is not coached, tutored or prompted and he shall orally affirm
to this effect to the Court. =

Before examination or evidence of the witness under audio-video
link would start, he shall submit to the judge, magistrate, officer
of the Pakistan Embassy or High Commission, Consulate or
Notary, as the case may be, his original identity card, passport,

‘driving licence or other documeat to prove his identity along with

an affidavit, signed and thumb marked, duly ‘verified before a
judge, or a magistrate or a notary that the person who is shown
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asthewmesslsthesunepersonwhougomgtodcposeonﬂn
screen. The said identification document and ‘affidavit shall be
shownonthescnenmtheotherstdeandﬂwofﬁeuprsem

" with the witness shall forward a copy of these papers duly attested

- (vi)

i)

- (vii)

byhnnmasenledeovermtbeCourtforwhmhexpmsesshall
be borne by the Pakistan Embassy or High Commission or
ConmlahmdﬂresuddocummtshallbemadepmofmeCoun

record.

As soon-as the identification part is complete, oath shall be .,
administeéred to the witness through audio. video link according to A
the Oaths Act, 1873 (X of1873), oranyotherhw for the time \
being in force. " _ A

The witness shall, as far as possible, be examined during the
working houts of the Coum in Pakistan. ;

Thepmeeedmgsslull bocondmd, asfaraspmmable. wuhout
any interruption and no adjournment shall be granted uniess the

) Courtthmksnecessmytomecttheendsofjusuoe

¢ e Sy o ———

. ()

e

IheComtshallpmv:dewd\ewmesseopisofmydwummts
that he may be entitled to demand under any law for the time
being in force, which if demanded at the time of recording of .
evtdeneb. mybe sent to the witness electronically.

Sob—oect:on (e) ﬂull apply mutatis mutandis to the reeordmg of
eviderice under sub-sections (k) and (1). The transcript shall be
read over.toﬂ:ewmess and if possible his digital signature shall
be obtained as a prima facie proof of its correctness, After that

' the Presiding Officer shalil als6 sign the transcript.

@
(i)

. (i) -

mevisualmuétboro:edrdedatﬂteCmm’sa\d,Eecumdwiﬁmo '

' sulofﬂieCmutandsI\allbomadcpanofﬂzemoord. '

If a video link fails during the proceedings, the Court may adjourn
the proceedings or make such othcr order as it may deem
appropriate. :
mCourtmayputmchcondnnommdumedlmnsasmay
be required mﬂaecnmummncesofacasemmeetﬂtemdsof
Justioe 4
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(xiv) The Court may atany time vary or revoke a direction/permission

(m)

.(n)'

for examination of a witness on video link. -

The recording of the evidence through electronic audie-video me'gné
or other modem devices shall be preserved in such manner and for
such duration as may be prescribed. |

The Fedeml’Gc;yemment shall {ake immediate steps to install the
appropriate facilities to record évidence through electronic audio-video

* means or any other modern device, in all Courts throughout Pakistan,

preferably within a period of six month
commencement of this section. -

Bet‘oip comiﬁenoanent of trial, the Courtshall provide an obpdﬁunity L
to the paties for either admitting or denying documentary evidence

produced or retied upon, and if admitted, the Couirt shall not aliow the

_~ authenticity of such-document to be contested, unless the document
has been declared fake by a competent court of jurisdiction.” :

10. -
© pamely—"" "~

“31DD.

' force, no inquiry, investigation or proceedings in respect of 3 decision

.

Insertion of new section 31DD, Ordinance XVIII of 1999.— In

.

Approval of the State Bank of Pakistan.—Notwithstanding anything
contained in this Ordinance or any other.law for the time being in

of a Board of a bank or financial institution, shall be initiated without
the, prior approval of the Governor, State Bank of Pakistan.” - o

Insertion of new sectién'SfiF, Ordinance XVII of 1999.— In

the said Ordinance, after section 33E, the following new section shall be inserted,

namely:—

“33F.

@

Withdrawal and termination of pending proceedlnﬁ.— (1) Prior
to filing of a Reference, the Chairman, NAB in consultation with the

Prasecutor General, having regard to the totality of facts, circumstances

and evidence, may partly, whotly, conditionally or unconditionally
withdraw or terminate any proceedings under the Ordinance, if such

proceedings are unjustified.
After the filing of a Reference, if the Chairman, NAB in consultation

-with the Prosecutor General, having régard to the totality of facts, .

circumstances and evidence is of the view that the Reference is partly

s fron'y the date of

" the said Ordinance afier section 31D, the following new section shall be inserted, __ _
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ot wholly unjustified, he may recommend to the Court where the matter
is peniding that the Reference may partly or wholly be withdrawn or
terminated, in which event the Court shall pass appropriate orders.

(3) Noaction orclaim by way of suit, prosecution, complaint or other civil
or criminal proceedings shall fie against the Federal, Provincial or Local Government,
the National Accountability Bureau or any of their officers and functionaries for any
act or thing done or intended to be done in good faith pursuant to withdrawal or
termination of cases under sub-sections (1) and (2).”

——ee
Bl

STATEMENT OF OBJECTS AND REASONS

Cumrently National Accountability Bureau (NAB) is dealing with a large
number of inquiries and investigation in addition to handling mega corruption cases.
Under the existing regime a number of inquiries have been initiated against the holders
of Public Office and government servants on account of procedural lapses where no
actual corruption is invoived. This has enhanced NAB's burden and had an adverse
mpact on the workings of the Federal Government. Additionally, NAB has also
assumed parallel jurisdiction and is inquiring into matters pertaining to taxation,
imposition of levies etc., and therafore interfering in the domain of tax regulatory bodies.
As such, 8 number of amendments have been proposed to redefine the operational
domain of NAB. '

2. Under the proposed amendment a mechanism for establishment of
Accountability Courts, appointment, removal and terms and conditions of Judges of
said Courts have been provided. In order 10 curb delays and bring the trial procedures
in line with modern practices, a new mechanism for recording of evidence has been
devised whereby the evidence of all witnesses and the accused shall be recorded
through electronic audio-video means or any o(h_er modermn devices. Also, if any of the
witness is unable to attend the trial in person, his evidence may be recorded through a
_video link.

3 There is no authority or forum for seeking bail under the existing regime
and the accused has to file constitutional petitions before High Courts for grant of bail,
but through an amendment a power to exercise the grant of bail has been given to the
trial Court.

4. Presently, on completion of the tenure of the Chairman NAB, the office
_ falls vacant till the appointment of the new Chairman which stymies the operations of
the bureau during that period. To overcome this impediment, the amendment proposes
that till the appointment of Chairman NAB, the outgoing Chairman shall continue to act,
exercise authority and function as the Chairman under the NAO 1989.

5. The National Accountability (Second Amendment) Ordinance, 2021 (XXIII
of 2021) laid before the National Assembly under sub-paragraph (ii) of paragraph (a) of
clause (2) of Article 89 of the Constitution and deemed under paragraph (b) of clause
(3) of the said Article 89 to be a Bill has been designed to achieve the aforesaic
objectives.

Minister-in-charge



ANNEX-B

[AS REPORTED BY THE STANDING COMMITTEE]
A
BILL

further to amend the National Accountability Ordinance, 1999

WHEREAS it is expedient further to amend the National
Accountability Ordinance, 1999 (XVIII of 1999) for the purposes hereinafter
appearing;

It is hereby enacted as follows: -

1.  Short title and commencement. —(1) This Act may be called the National
Accountability (Second Amendment) Bill, 2021.
(2). It shall come into force at once.

3 Amendment of section 4, Ordinance XVIII 1999.— In the National
Accountability Ordinance, 1999 (XVIII of 1999), hereinafter referred to as “the

Ordmance” for section 4, the following shall be substituted, namely:-
“4, Application.— (1) This Ordinance extends to the whole of

Pakistan and shall apply to all persons, including those persons who
are or have been in the service of Pakistan, except persons and

transactions specified in sub-section (2).

(2) The provisions of this Ordinance shall not be applicable
to the following persons or transactions, namely:-

(a) all matters pertaining to Federal, Provincial or Local
taxation, other levies or imposts, including refunds, or
loss of exchequer pertaining to taxation; '

(b) decisions of Federal or Provincial Cabinet, their
Committees or Sub-Committees, Council of Common
Interests (CCI), National Economic Council (NEC),
National Finance Commission (NFC), Executive
Committee of the National Economic Council (ECNEC),
Central Development Working Party (CDWP),
Provincial Development Working Party (PDWP),
Departmental Development Working Party (DDWP), and
the State Bank of Pakistan;
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(c) any person or entity who, or transaction in relation
thereto, which are not directly or indirectly connected
with the holder of a public office;

(d) procedural lapses in any public or governmental work,
project or scheme, unless it is shown that a holder of
public office or any other person has been conferred or
has received any monetary or other material benefit from
that particular public or governmental work, whether
directly or indirectly on account of such procedural
lapses, which the said recipient was otherwise not

entitled to receive;

(e) an advice, report or opinion rendered or given by a public
office holder or any other person in the course of his
duty, unless there is sufficient evidence to show that the
holder of public office or any other person received or
gained any monetary or other material benefit, from that
advice, report or opinion, whether directly or indirectly,

:which the said recipient was otherwise not entitled to

receive;

(3) Upon the National Accountability (Second Amendment)
Ordinance, 2021 coming into force, all pending inquiries,
investigations, trials or proceedings under this Ordinance, relating to
persons or transactions mentioned in sub-section (2), shall stand
transferred to the concerned authorities, departments and Courts under
the respective laws, as the case may be.”

3. Amendment of section 5, Ordinance XVIII of 1999.— In the Ordinance,
in section 5:-

®

(ii)

clause (c) shall be substituted, namely:-

“«Asset” includes all kinds of property owned, controlled by or
belonging to an accused, whether directly or indirectly, or held as
benami in the name of his spouse, relatives, associate, or any other
person, whether within or outside Pakistan, which he cannot

reasonably and lawfully account for;”

clause (g) shall be substituted, namely:-
Page 2 of 12



“Court” means Accountability Court established under section SA of

- the Ordinance;” and
(iii) clause (h) shall be substituted, namely:-

““Judge” means a Judge appointed or deemed to have been appointed
under section 5A of this Ordinance;”

(iv) in clause (p) after the word “all” the words “kinds of” shall be
inserted.”

4. Substitution of section 5A, Ordinance XVIII of 1999.— In the Ordinance,
for section 5A, the following shall be substituted, namely:-

“5A. Establishment of Accountability Courts.— (a) The
President, in consultation with the Chief Justice of the Pakistan, shall
establish as many Accountability Courts through out the country, as
he may deem necessary, to try offences under this Ordinance.

. (b)  The President shall appoint any person as a Judge of the
Accountability Court:-

(1) who is a serving District and Sessions Judge or
Additional District and Sessions Judge, after consultation
with the Chief Justice of the concerned High Court; or

(ii) who has been or has acted as a Judge of a High Court or
is a retired District Judge or a retired Additional District
and Sessions Judge or a serving or retired Judge of a
Special Court, not being more than sixty eight years of
age at the time of appointment, after consultation with
the Chief Justice of Pakistan.

(c) A Judge of the Accountability Court shall be appointed
for a period of three years on such pay and allowances as that of a
Judge of a High Court.

(d) A Judge of the Accountability Court shall only be
removable by the President, in consultation with the Chief Justice of
the concerned High Court, before the expiry of his tenure, if he is
guilty of misconduct or is incapable of properly performing the duties
of his office by reason of physical or mental incapacity.
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(¢) Disciplinary proceedings against a Judge of the
Accountability Court shall be conducted in the same manner and
under the same legal provisions and rules as prescribed for a District

and Sessions Judge.

(f) ~ During his tenure a Judge of the Accountability Court
may be transferred to another Accountability Court within the same
Province, by the President, in consultation with the Chief Justice of

the concerned High Court.

(g) Where more than one Court has been established at a
place, the Chief Justice of the concerned High Court shall designate a
Judge of any such Court to be an Administrative Judge and a case
triable under this Ordinance shall be filed before the Court of the
Administrative Judge who may either try the case himself or, assign it
for trial by any other Court established at that place at any time prior
to the framing of the charge.

(h) Inrespect of a case assigned to a Court under sub-section
(g), all orders made or proceedings taken before the assignment shall
be deemed to have been made or taken by the Court to which the case

has been assigned.

(i)  Any Court established or a Judge appointed therein, prior
to the coming into force of the National Accountability (Second
Amendment) Ordinance, 2021, shall be deemed to be a Court or a

Judge under this section.”

Amendment of section 6, Ordinance XVIII of 1999.— In the Ordinance,
sub-section (b) of section 6 shall be substituted by the following:

(b) Chairman, National Accountability Bureau:

%) There shall be a Chairman, National Accountability Bureau to be appointed -
by the President in consultation with the Leader of the House and the Leader of the

Opposition in the National Assembly.

(ii)  If there is no consensus on the name of the Chairman, the
names(s) proposed by the Leader of the House and the Leader of the
Opposition shall be forwarded by the President to a Parliamentary
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Committee appointed under clause (iii), which may confirm any one
name for appointment as Chairman.

(iii) The Parliamentary Committee under clause (ii) shall be
constituted by the Speaker, National Assembly, comprising fifty
percent members from the Treasury benches and fifty percent from
the Opposition benches, based on their strength in Majlis-e-Shoora
(Parliament), to be nominated by the respective Parliamentary

Leaders.

(iv) The total strength of the Parliamentary Committee shall
be twelve members out of which one third shall be from the Senate. If
the National Assembly is dissolved at the material time, all the
members of the Committee shall be from the Senate.

(v)  The Chairman shall hold office for a period of four years
on such terms and conditions as may be determined by the President
and shall not be removed from office except on grounds provided for
the removal of a Judge of Supreme Court in the manner and by the
forum provided under Article 209 of the Constitution of Pakistan.

Provided that on expiry of the period of four years, the
incumbent Chairman may be appointed for another period of four
years by the President in the same manner as provided for
appointment in clauses (i) and (ii) of sub-section (b).

Provided further that till the assumption of charge by the
Chairman appointed under this section, the outgoing Chairman shall
continue to act, exercise authority and perform functions as the
Chairman and shall have all pc.>wers vested in the Chairman under the

Ordinance.

(iii) The Chairman may, in writing under his hand, addressed to the

President, resign his office.”

6. Amendment of section 8 Ordinance, XVIII of 1999.—In the Ordinance, in

section 8:-

(1) in sub-section (a), clause (ii) shall be substituted, namely:-
“Subject to the provisions of the Ordinance, the Prosecutor
General and Special Prosecutors shall render independent

advice to the Chairman and shall ensure fair, consistent,
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uniform, non-discriminatory and expeditious prosecution of
cases and in doing so shall protect and accord all lawful rights
and interests of the accused persons.”
(2)  After sub-section (d), the following shall be inserted, namely:-
“(e) Chairman, NAB shall provide Investigation Report to the
Prosecutor General and seek concurrence of the
Prosecutor General for commencement or continuation of
prosecution.”
7 Amendment of section 9, Ordinance XVIII 1999.— In the Ordinance, in
section 9, sub-section (b) shall be substituted as follows:-
“All offences under the Ordinance shall be non-bailable and
notwithsta.nding' the provisions of sections 439, 491, 496, 497, 498,
498(a) and 561A of the Code, no Court other than the Court under the
Ordinance, shall have the power or the jurisdiction to grant bail to or
otherwise release an accused person in a case triable by an

Accountability Court.

Provided where an accused person is released on bail, the
amount of surety shall be fixed having regard to the gravity of the
charge against such person and where the charge specifies any amount
in respect of which the offence is alleged to have been committed, the
surety amount shall not be less than the said amount.”

8. Amendment of section 15, Ordinance XVIII of 1999.— In the said
Ordinance, in the proviso to sub-section (a) of section 15, the expression “sub-
section (b)” shall be omitted and shall always be deemed to have been so omitted.

0. Substitution of section 16, Ordinance XVIII of 1999.— In the said
Ordinance, for section 16, the following shall be substituted, namely:-

“16. Case management .and trial of offences.—(a)
Notwithstanding anything contained in any other law for the time being in
force, an accused shall be prosecuted for an offence under this Ordinance in
the Court established under this Ordinance and the case shall be heard day to

day and shall be disposed of within six months.

(b) Notwithstanding anything contained under this Ordinance, the
Chairman NAB in consultation with the Prosecutor General, having regard
to the facts and circumstances of the case, may file a Reference before any
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Court established anywhere in Pakistan under this Ordinance and such Court
shall have exclusive jurisdiction to try the case.

(c) Whenever a Reference under this Ordinance is filed before the
Court, a copy of the same shall be sent to the accused and a Reference filed
in the Court shall be accompanied by a certificate to that effect.

(d) The Court shall prescribe the case management schedule, as
soon as practicable, but preferably not later than seven working days from
the date when the Court takes cognizance of the trial.

(¢) In trials before the Court, save as expressly provided otherwise,
the evidence of all witnesses and the accused, including examination-in-
chief, cross-examination and re-examination, or any other statement under
the Code, shall be recorded through electronic audio-video means, or any
other modern device, whereafter the recording shall be transcribed verbatim

in the same language in which the evidence has been uttered.

Explanation:-

(i)  TItis clarified that, for the purposes of this section, the Presiding
Officer of the Court may not himself dictate or write down the
evidence, but may correct any violation of the Qanun-e-
Shahadat Order, 1984 (P.O No. X of 1984) during the recording
of the evidence.

(ii) The Court shall record any remark as is material regarding
demeanour of the witness, and shall also note the objections
raised during the proceedings.

(f)  The transcript shall be p.repared expeditiously and not later than
twenty four hours, whereafter the transcript, along with the audio-video
recording, shall be given to the witness, who after having been read over the
transcript, shall affix his signatures or thumb impression on the transcript.
The Presiding Officer shall also sign the transcript, which shall be prima
facie evidence of correctness of the transcript and shall be made part of the

record.

(g) In case the witness, the accused or anyone else, dispute the
contents of the transcript, the Court may resolve such dispute after
consulting the electronic audio-video recording.
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(h) In an appropriate case concerning documentary evidence, the
Court in its discretion, may direct the witness to produce a written witness
statement, duly sworn and signed by the witness, for the whole or part of his
testimony, treating such written witness statement to be the examination-in-
chief, which shall then be subject to cross-examination, and re-examination

if required.

(i) For the purposes of sub-section (h), the witness shall testify
under oath administered by the Court, verifying and affirming the contents
of his written witness statement to be true and correct to the best of his

knowledge and belief.

() In case the witness in his evidence, utters any word other than
in English or Urdu, in addition to transcribing such utterance either in the
Urdu or English script verbatim, a translation of such utterance shall also be
transcribed in English or Urdu, as deemed convenient by the Presiding
Officer of the Court, either on his own or through the assistance of anyone
else, including a translator.

(k) In case it is not practicable or feasible for a witness to attend the
Court in person, his evidence may be recorded through video-link or any
other modern device, in which case the Court may dispense the requirements
of section 353 of the Code. -

()  For the purposes of sub-section (k), if the evidence is recorded
through video-link, the following protocols shall be observed:-

(i) The video conferencing shall be held at the place
approved by the Court.

(ii) If the witness is in Pakistan, a Commission shall be
issued to the Magistrate of the first class under section
503 or 506 of the Code to facilitate and supervise the
process as hereinafter mentioned, which shall apply
mutatis mutandis to this clause. '

(iii) If the witness resides in any country with which Pakistan
has reciprocal arrangements, a Commission as aforesaid
shall be issued to such Court or Judge having authority in
this behalf as may have been specified in terms of sub-

section (2-B) of section 503 of this Code. However,
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(iv)

™)

(vi)

(vii)

where no such arrangements exist, the statement of the
witness must be recorded in the Pakistan Embassy or
High Commission or Consulate or, if the Court permits,
in a Notary's office in the presence of an officer of that
Embassy or High Commission or Consulate or the
Notary, as the case may be.

The judge, magistrate, officer of the Pakistan Embassy or
High Commission, Consulate or Notary, as the case may
be, must ensure that the witness is alone at the time of
video conference and is not coached, tutored or prompted
and he shall orally affirm to this effect to the Court.

Before examination or evidence of the witness under
audio-video link would start, he shall submit to the judge,
magistrate, officer of the Pakistan Embassy or High
Commission, Consulate or Notary, as the case may be,
his original identity card, passport, driving licence or
other document to prove his identity along with an
affidavit, signed and thumb marked, duly verified before
a judge, or a magistrate or a notary that the person who is
shown as the witness is the same person who is going to
depose on the screen. The said identification document
and affidavit shall be shown on the screen to the other
side and the officer present with the witness shall forward
a copy of these papers duly attested by him in a sealed
cover to the Court for which expenses shall be borne by
the Pakistan Embassy or High Commission or Consulate
and the said document shall be made part of the Court

record.

As soon as the identification part is complete, oath shall
be administered to the witness through audio video link
according to the Oaths Act, 1873 (X of 1873), or any
other law for the time being in force.

The witness shall, as far as possible, be examined during
the working hours of the Courts in Pakistan.
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(viii)

(ix)

)

(xi)

(xii)

(xiii)

(xiv)

The proceedings shall be conducted, as far as practicable,
without any interruption and no adjournment shall be
granted unless the Court thinks necessary to meet the
ends of justice.

The Court shall provide to the witness copies of any
documents that he may be entitled to demand under any
law for the time being in force, which if demanded at the
time of recording of evidence, may be sent to the witness
electronically.

Sub-section (e) shall apply mutatis mutandis to the
recording of evidence under sub-sections (k) and (1). The
transcript shall be read over to the witness and if possible
his digital signature shall be obtained as a prima facie
proof of its correctness. After that the Presiding Officer
shall also sign the transcript.

The visual must be recorded at the Court's end, secured
with the seal of the Court and shall be made part of the

record.

If a video link fails during the proceedings, the Court
may adjourn the proceedings or make such other order as

it may deem appropriate.

The Court may put such conditions and issue directions
as may be required in the circumstances of a case to meet

the ends of justice.

The Court may at any time vary or revoke a
direction/permission for examination of a witness on

video link.

(m) The recording of the evidence through electronic audio-video
means or other modern devices shall be preserved in such manner and for

such duration as may be prescribed.

The Federal Government shall take immediate steps to install

the appropriate facilities to record evidence through electronic audio-video
means or any other modern device, in all Courts throughout Pakistan,
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10.

preferably within a period of six months from the date of commencement of

this section.

(0) Before commencement of trial, the Court shall provide an
opportunity to the parties for either admitting or denying documentary
evidence produced or relied upon, and if admitted, the Court shall not allow
the authenticity of such document to be contested, unless the document has
been declared fake by a competent court of jurisdiction.”

Insertion of new section 31DD, Ordinance XVIII of 1999.— In the said

Ordinance after section 31D, the following new section shall be inserted, namely:-

11.

“31DD. Approval of the State Bank of Pakistan.- Notwithstanding
anything contained in this Ordinance or any other law for the time being in
force, no inquiry, investigation or proceedings in respect of a decision of a
Board of a bank or financial institution, shall be initiated without the prior
approval of the Governor, State Bank of Pakistan.”

Insertion of new section 33F, Ordinance XVIII of 1999.— In the said

Ordinance, after section 33E, the following new section shall be inserted, namely:-

“33F. Withdrawal and termination of pending proceedings.— (1)
Prior to filing of a Reference, the Chairman, NAB in consultation with the
Prosecutor General, having regard to the totality of facts, circumstances and
evidence, may partly, wholly, conditionally or unconditionally withdraw or
terminate any proceedings under the Ordinance, if such proceedings are

unjustified.

(2) After the filing of a Reference, if the Chairman, NAB in
consultation with the Prosecutor General, having regard to the totality of
facts, circumstances and evidence is of the view that the Reference is partly
or wholly unjustified, he may recommend to the Court where the matter is
pending that the Reference may partly or wholly be withdrawn or
terminated, in which event the Court shall pass appropriate orders.

(3) No action or claim by way of suit, prosecution, complaint or
other civil or criminal proceedings shall lie against the Federal, Provincial or
Local Government, the National Accountability Bureau or any of their
officers and functionaries for any act or thing done or intended to be done in
good faith pursuant to withdrawal or termination of cases under sub-sections

(1) and (2).”
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STATEMENT OF OBJECTS AND REASONS :
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number of inquiries and investigation in addition to handling mega corruption cases.
Under the existing regime a number of inquiries have been initiated against the holders
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impact on the workings of the Federal Govemment. Additionally, NAB has aiso
assumed parallel jurisdiction and is inquiring into matters pertaining to taxation,
imposition of levies etc.. and therefore interfering in the domain of tax regulatory bodies.
As such, 8 number of amendments have been proposed to redefine the operational
domain of NAB. o '

2. Under the proposed amendment a mechanism for establishment of
Accountability Courts, appointment, removal and terms and conditions of Judgds of
,; said Courts have been provided. In order to curb delays and bring the trial procedures
; inlnewllhmodempraweés.ancwmochmbmforrmdmgdevidmhumn
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2 - 6 The National Accountability (Second Amendment) Ordinance, 2021 (XXl
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Minister-in-charge
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SFNEX - C

o Note of Dissent

g * National A ance S ment 2021

- We the undersigned members oppose this bill on the following grounds:

1. This bill is-discriminatory in nature as it is giving cover to all the anomalies, blunders
committed by the present government in order to benefit the corrupt practices of those who
are part of the government, including the cabinet. , _

In the recent past there have been different decisions of the NEC, ECNEC, COWP
which have caused colossal losses to the national exchequer and have apparently
benefited the incumbents in terms of conflict of interest. A number of projects of the

: ;. previous government have been delayed with mala fide intentions that also caused

i losses of billions to the exchequer which have also been given a cover under this

law. ‘ ' ;

L 2 — -

2. In Clause 5A, the establishment of accountability courts provides for retired judges to be
appointed which is against the independence of judiciary. In addition, it will deprive the
serving judges to be appointed as judges to the accountability courts.There have been a
number of cases highlighted recently where judges of the special courts have been
pressured to decide against rivals of the present party (PTI) in power.

e s Ve M s i e S e 8- 1

' 3. Moreover, the consultation proposed between the President and the Chief Justice of .
i Pakistan is restrictive, instead it should involve consultation between the President and the
f ‘concefned Chief Justice of the High Court.

4. The provision for the removal of the judge of the Accountability court by the President is also
violative of independence of judiciary. According to the normal, practice if there is any
allegation of misconduct against the judge of the special court his inquiry is carried out by

% the concemed high court and not the executive. '

| 5: fbe provision to allow the outgoing Chairman NAB to continue in office until the’new
CGhairman Is appointed is extension of this specific Chairman which is both malafide and
manipulative.

- 6. The mechanism propsed in Clause 16 for case management,;and trial of offences is also
. contradictory with the Qanun e Shahadat Order.

l .
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