NATIONAL ASSEMBLY SECRETARIAT

REPORT OF THE STANDING COMMITTEE ON LAW AND JUSTICE ON THE CRIMINAL
LAW (AMENDMENT) ORDINANCE, 2020

I, Chairman of the Standing Committee on Law and Justice, have the honour to
present this report on the Bill to effectually tackle the pervading instances of rape and
sexual abuse in respect of women and children through changes in the substantive law [The
Criminal Law (Amendment) Bill, 2021] (Government’s Bill) referred to the Committee on
3t February, 2021.

. The Committee comprises the following:-

1. Mr. Riaz Fatyana Chairman
2. Mr, Atta Ullah Member
3. Mr. Lal Chand Member
4. Mr. Muhammad Farooq Azam Malik Member
5. Mes. Kishwer Zehra Member
6. Ms. Maleeka Ali Bokhari Member
7. Mr. Muhammad Sana Ullah Khan Masti Khel Member
8. Malik Muhammad Ehsan Ullah Tiwana Member
9. Agha Hassan Baloch Member
10. Mr. Junaid Akbar Member
11. Ms. Shunila Ruth Member
12. Mr. Mohsin Nawaz Ranjha Member
13. Rana Sana Ullah Khan Member
14. Ch. Mehmood Bashir Virk Member
15. Mr. Usman lbrahim Member
16. Khawaja 33ad Rafique Member
17. Syed Hussain Tariq Member
18. Syed Naveed Qamar Member
19. Dr. Nafisa Shah Member
20. Ms. Aliya Kamran Member
21. Barrister Dr. Muhammad Farogh Naseem Ex-officio Member

Minister for Law and Justice
3. The Committee considered the Bill as introduced in the National Assembly placed
at (Annex-A), in its meetings held on 17* March 2021,6" May 2021, 3 June 2021, and
recommended with majority, that the Bill placed at (Annex-B), may be passed by the
National Assembly. However, Dissent Note of Ms. Nafeesa shah, Syed Naveed Qamar,
Syed Hussain Tarigq, MNAs is Annex-C, whereas Dissent Note of Ms. Aliya Kamran and

Usman Ibrahim MMAs is placed as Annex-D.

Sd/- Sd/-
TAHIR HUSSAIN (RIAZ FATYANA)
Secretary Chairman

Islamabad, the 9" June, 2021
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- AN
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1860 (Act XLV of 1860) and the Code of Crunmal ?rocedure 1898 (Act V of -
1898) in the ma;rmcr heremaﬁer appeanng,
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A is anothur man to whom B is or beliews hcrseit to be
“lawfully married;

— . fifihly, with B’s consent when; at the ntﬂc of giving such
~consent, by reason of unsoundaess of mind or intoxication or
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Exphmaﬂen 1.— For thc purposes of thIS sectmn. “vagma” shall also
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- performing sexual intefcotiSe for any period-of his life, as may be determined by
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'-(_

_ . 6 Amendment of Schechﬂe II, Act V of 1898_— In the Code of
Criminal’ Procedure 1898 (Act V of 1898), in Schedule H:—
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STATEMENT OF OBJECTS AND REASONS
=2
It is expedient to provide for efficacious justice to victims of rape by

conducting gender sensitive investigation and prosecution in special courts, providing
strict punishments to-the offenders by substituting the existing section 375 of the
Pakistan Penal Code, __18613 (Aqt XLV of 1860) so as to provide for new definition of rape
which would extend to; females’transgenders and male victims and also to introduce the
offence of gang rape and the concept of chemical castration in respect of repeating

offenders.

2. The Bill is designed to achieve the aforesaid objective.

. L

Minister-in-charge



AS REPORTED BY THE STANDING COMMITTEE
A
BILL

to effectuaily tackle the pervading instances of rape and sexual abuse in respect of
women and children through changes in the substantive law;

AND WHEREAS it is expedient further to amend the Pakistan Penal Code, 1860
(Act XLV of 1860) and the Code of Criminal Procedure, 1898 (Act V of 1898), in the
manner hereinafter appearing;

it is hereby enacted as follows: -

1: Short title and commencement. - (1) This Act may be called the Criminal
Law (Amendment) Act, 2021.

(2) It shall come into force at once.

2 Amendment of section 375 of Act XLV of 1860.- In the Pakistan Penal
Code, 1860 (Act XLV of 1860), hereinafter referred to as the Penal Code, the existing
section 375 shall be substituted as follows:

“375. Rape.- A person (A) is said to commit “rape” if A-

(@) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus
of another person (B) or makes B to do so with A or any other person; or

(b) inserts, to any extent, any object or a part of the body, not being the penis,
into the vagina, the urethra or anus of B or makes B to do so with A or any
other person; or

()  manipulates any part of the body of B so as to cause penetration into the
vagina, urethra, anus or any part of body of B or makes B to do so with A
or any other person; or

(d) applies his mouth to the vagina, anus, urethra or penis of B or makes B to
do so with A or any other person, under the circumstance falling under any
of the following seven descriptions:

firstly, against B’s will;

secondly, without B’s consent;

thirdly, with B’s consent, which has been obtained by putting B or
any person in whom B is interested, in fear of death or of hurt;

fourthly, with B’s consent, when A knows that A is not B’s husband
and that B’s consent is given because B believes that A is another man
to whom B is or believes herself to be lawfully married;

fifthly, with B's consent when, at the time of giving such consent, by
reason of unsoundness of mind or intoxication or the administration
by A personally or through another of any stupefying or




unwholesome substance, B is unable to understand the nature and
consequences of that to which B gives consent;

sixthly, with or without B’s consent, when B is under sixteen years of
age;
seventhly, when B is unable to communicate con:cnt.
Explanation 1.- For the purposes of this section, “Vagina” shall also include labia
majora.

Explanation 2.- Consent means an unequivocal voluntary agreement when B by
words, gestures or any form of verbal or non-verbal communication, communicates
willingness to participate in the specific sexual act;

Provided that if B who does not physically resists to the act of penetration, it shall
not by the reason only of that fact, be regarded as consenting to the sexual activity.

Explanation 3.- In this Chapter: -
“person” means a male, female or transgender:
“rape” includes “gang rape”.

Explanation. - A bonafide medical procedure or intervention shall not constitute
rape.

3.  Insertion of new section 375A of Act XLV of 1860.- In the Penal Code, after
section 375, the following new sections shall be inserted, namely: -

“375A. Gang rape. - Where a person is raped by one or more persons constituting
a group or acting in furtherance of a common intention, each of those persons shall be
Quilty of the offence of gang rape and shall be punished with death or for imprisonment
for the remainder period of natural life or imprisonment for life and fine.”

4, Armendment of section 376 of Act XLV of 1860.- In the Penal Code, in the
existing section 376,

(@) In sub-section (1), after the words “twenty-five years™ the words “or for
imprisonment for the remainder period of his natural life” shall be inserted;

(b) sub-section (2) shall be omitted.

5 Insertion of new section 376B of Act XLV of 1860.- In the Penal Code, after
section 376A, the following new sections shall be inserted, namely:

“376B. Exceptional first offenders or repeat offenders. - Whoever is convicted of
an offence under sections 375, 375A and 376 may be subjected to chemical castration
through a court order, irrespective of the applicable punishment: -

(i) in exceptional circumstances in respect of the first reported offence
of section 375; or

(ii) in case of a repeat convict of an offence under section 375.



Explanation. - “Chemical castration” means a process, duly notified by Rules framed
by the Prime Minister, whereby a person is rendered incapable of performing sexual
intercourse for any period of his life, as may be determined by the court, through
administration of drugs which shall be conducted through a notified medical board.

years or more

6. Amendment of Schedule Il, Act V of 1898.- In the Code of Criminal
Procedure, 1898 (Act V of 1898), in Schedule Il: -
(i) after sub-heading “of Rape™ the following shall be inserted, namely: -
[ ] 2 3 | 4 1 5 6 7 8
[ 375A | Gang Rape May arrest None Not Not Death or Court of
‘ | without required | bailable ‘ compoundable | imprisonment for | Sessions
warrant | the remainder
:r period of natural
| life or
imprisonment for
| | [ life and fine
(ii) for the existing entries relating to section 376 in columns 1 to 8, the
following shall be substituted, namely:-
1 2 3 4 5 | 6 7 g8 |
376 Rape May arrest None Not Not Death or Court of
without required | bailable | compoundable imprisonment Sessions
“ warrant not less than ten

than twenty-five
years or
imprisonment for
the remainder
period of his
natural life and
fine

STATEMENT OF OBJECTS AND REASONS

It is expedient to provide for efficacious justice to victims of rape by conducting
gender sensitive investigation and prosecution in special courts, providing strict
punishments to the offenders by substituting the existing section 375 of the Pakistan Penal
Code, 1860 (Act XLV of 1860) so as to provide for new definition of rape which would
extend to females, transgenders and male victims and also to introduce the offence of gang
rape and the concept of chemical castration in respect of repeating offenders.

2.

The Bill is designed to achieve the aforesaid objective.

Minister-in-Charge




Note of Dissent

Criminal Law Amendment Ordinance 2021

The haste in which the law allowing chemical castration of rapists is
introduced and passed from the committee is uncalled for, it is shortsighted
and will do little to reduce incidents of rape and child sexual abuse in the
future. It has not involved any debate, nor any feedback from civil society.
Even in the standing committee, as members we were not given the
opportunity to seek comments from experts, to call for opinions of various
stakeholders. Besides the undue haste in which the law was introduced as an
ordinance and then passed hurriedly in the committee our reasons for

. opposing it are as below:

e The present laws concerning bodily harm, including rape and child
sexual abuse include death penalty and life imprisonment both.

o If law is strictly observed, the sexual offenders and rapists would be
meted out extreme punishments. However in order for these
punishments to take effect against offenders, the criminal justice system,
system of investigation, and legal procedures need reforms and
improvements, and not introduction of a new form of punishment,
with no convincing rationale.

e The introduction of chemical castration for repeated offenders
presupposes that Pakistan’s existing punishment regime, already harsh, is
insufficient.

e Further, this law violates Article 9 and 14 of the Constitution of
Pakistan,1973 and several provisions in various international laws and
treaties ratified by Pakistan. Finally, there is little evidence to suggest
that chemical castration deters sexual offenses generally.

Sd/ Sd/
Dr Nafisa Shah Naveed Qamar
MNA MNA
Sd/
HussainTariq

MNA



AMINEX D

NATIONAL ASSEMBLY SECRETARIAT

Respected Mr, Riaz Fityana
Chairman standing committee
On law and Justice

Assalam-o-alikum

It is submitted that an Ordinance namely the Criminal Law (amendment)
Bill, 2021 is under consideration. We oppose at the time of voting. Please our
note of dissent may be put in record for accuracy.

Respected sir, rape is the heinous and major kind of zina. For this Haddood
Ullah exisi. The difference between Zina Biljabar and Zina is consent and
dissent, so that two parties will be punished under the zina offence. But under
rape only cruel person will be punished but it is also a fact that in spite of
Haddood Ullah to propose sentence for said crime repugnant to the Islamic
injunctions and also the Articles of Constitution of the Islamic Republic of
Pakistan which guarantees the security of Islamic injunctions. It is also a fact
that we are legislating repugnant to the Isiam and the Constitution of Islamic
Republic of Pakistan at present. Please take its notice that such legislation is

intervention in the affairs of Provinces.

Sd/ sd/
Aliya Kamran Usman Ibrahim
MNA MNA
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